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THE CONTRACT MADE BY RAILROAD EMPLOYEES 
WITH RAILROAD RELIEF ASSOCIATIONS. 



These contracts are of comparatively recent origin, and as they 
will probably become the subjects of future adjudications of our 
courts, a word concerning them may be of interest. 

In the development of economics, and for the mutual protection 
of the railroad companies and the railroad employees, a system of 
mutual beneficial associations has been incorporated into the busi- 
ness of several of the leading railroad systems of the country. 
Some companies embrace a pension system for old employees, while 
others limit the association to an assurance of income during dis- 
ability caused by sickness or accident, and to the payment of a 
centain "benefit" in the event of death. Without attempting to 
discuss the formation and operation of these associations, it may 
be of interest to note the nature of the contract made between the 
company and the employee, and to glance at some of the decisions 
upon this contract. 

The contract is made between the railroad company, the em- 
ployee and the association — which is an association composed of 
the employees and the company, as members. 

The employee, upon joining the association, signs a contract 
whereby he agrees to be bound by the regulations of the association. 
He agrees further to contribute a specified amount each month to 
a Belief Fund, such amount to be deducted from his earnings by 
the company. In consideration of this contribution he is assured 
by the association against sickness, accident or death. The amount 
of assurance varies in proportion to the size of the contribution 
made by the employee, and is paid to the employee, when sick or 
injured, by the association, from the Belief Fund. The employee 
further agrees that if he is injured while at work, whether by 
negligence of the company, or otherwise, that the payment by the 
association of the benefits due him, and his acceptance of such pay- 
ment, shall constitute a full release to the company of all claim on 
account of such injury. He further agrees that if he declines to 
accept the benefits, and sues the company, such suit shall bar all 
claim against the fund for the benefits. It will therefore be noted 
that he has an election — to accept "benefits" and release the com- 
pany, or to refuse to accept the "benefits" and to sue the company. 
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In like manner, the employee agrees that in the event of his death, 
if his beneficiary accepts the "benefits" payable in that event, such 
beneficiary will furnish the company with a legal release signed by 
all persons entitled to assert a legal claim on account of such death. 

The railroad company, in becoming a member of the association, 
agrees that it will at all times guaranty the sufficiency of the Belief 
Fund, and will, if necessary, pay all benefits that become due if the 
fund is insufficient or exhausted. It agrees to receive and care for 
the monies paid into the fund, and to pay interest on amounts in 
its hands, or to pay a specified sum into the fund each year in lieu 
of interest ; to erect hospitals for the treatment of members, and to 
pay the general expenses of the association. 

These two agreements constitute the contract between the em- 
ployee who becomes a member of the association, the company, and 
the association. At first glance this contract appears to be open 
to objection. It has stood the test of repeated attack, and although 
we have no decided cases nearer than Maryland, it has been passed 
on by courts of last resort some thirty odd times, and stands to-day, 
so far as has been ascertained, without one case on the books that 
is adverse to its validity. In Pennsylvania, Maryland, Indiana, 
Iowa, Ohio, New Jersey, Nebraska, South Carolina and Georgia 
the Supreme Courts have sustained it in all material respects. 

The objections usually urged to the validity of this contract are 
that it is void, because (1) ultra vires — in the nature of an insur- 
ance company, and beyond the implied powers of a railroad corpor- 
ation; (2) that it is against public policy; (3) that it seeks to 
exempt the railroad company from the results of its own negli- 
gence; (4) that it lacks mutuality, and that there is no consider- 
ation moving from the company to support the release claimed by 
reason of acceptance of benefits by a member. Without any attempt 
at discussion, a reference to the opinions rendered by the courts 
referred to will indicate the answers to each of these objections. 
Taking them in order, we find the following answers : 

(1) IS SUCH A CONTRACT ULTRA VIRES? 

In Donald v. Railroad Company, 1 the Supreme Court of the 
State said, in answer to this objection : 

" There is a claim also, that the relief department is an insurance company, 
or at least, the question is considered. It seems to us not. It does not purport 
1 (Iowa, 1895), 33 L. R. A. 496. 
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to be an insurance company. While its benefits are in the way of relief in cases 
of accident, sickness or death, the manifest intent is different The Benefit 
Association of the Philadelphia and Heading Bailroad Company, considered in 
Johnson v. R. & R. R. R. Co., 163 Pa. 127, is in all essential particulars, like 
the one in this case, and it is held not to be an insurance company, but a 'bene- 
ficial association.' " 

In Maine v. Railroad, 2 it was urged that the formation of such 
an association was beyond the implied powers of the railroad com- 
pany. The court held, however, that the association was beneficial 
to the railroad company in that it enabled it in many cases to settle 
claims by compromise; that the association was not an insurance 
company, but a Mutual Benefit Society, organized for the express 
purpose of protecting employees and relieving the railroad com- 
pany, and continues : 

"To this extent at least the department is beneficial to its members and to 
the defendant [the railroad company]. Since the defendant is thus benefited, 
we cannot say that it lacks the implied power to aid the department in the mode 
adopted in this case." 3 

It has therefore been decided that such contracts are within the 
implied powers of the railroad company, and not ultra vires. If 
this be settled, the next logical inquiry is : 

(2) Is THIS A CONTKACT THAT IS VOID AS AGAINST PUBLIC POLICY? 

This contention has been answered by the courts in language 
that needs no comment. Thus, in the case of P. C. C. & St. L. R. 
R. Co. v. Cox, 4 the Supreme Court said, in reply to this contention : 

"Is the contract itself against public policy? To be so, it must in some 
manner contravene public right, or public welfare. It must be shown to have a 
mischievous tendency as regards the public, and this should clearly appear. The 
ground urged is that it tends to make the company less careful in the operation 
of its road, in other words, it encourages negligence. And, if it be of that 
character, then it would contravene public policy, and be void, in that it would 
have a tendency to induce the employment of men less prudent and careful, 
which would tend to endanger the property and lives of travellers, as well as its 
employees. But this claim arises, we think, from a misconception of the con- 
tract, in assuming that by the contract, the employee releases some future right 
of action against the company. On a previous page we have undertaken to 
show that such is not the case ; that there is no waiver of any cause of action 

2 70 N. W. 630 (Iowa, 1897). 

a See also 3 Elliott on Railroads, sec. 1379 ; Curtis v. C. B. & Q,. R. R. Co., 71 N. W. 
42 (Nebraska, 1897), and Bell v. C. B. & Q,. R. R. Co., 62 N. W. 314 (Nebraska, 1895). In 
the last two cases the point was raised, but not relied upon. 

«45N. E. 611 (Ohio, 1896). 
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which the employee may become entitled to, and that it is not the signing of 
the contract, but the acceptance of benefits after the accident, that constitutes the 
release. When that occurs he is not stipulating for the future, he is but settling 
for the past. He accepts compensation for an injury already received. A con- 
trolling distinction between this case and Railway Co. v. Sprangler, tupra, is that 
in that case the party bargained away his right to an action in advance, while 
in this case he retains whatever right of action he may have until after knowl- 
edge of all the facts. Then he elects between the relief fund and the treasury 
of the company — between a relief sure, immediate and continuous, and one 
depending upon the hazards of litigation, and certain to be delayed. If he is 
injured, and the company is not liable (a condition which follows in much the 
larger proportion of accidents to employees on railroads), he may accept the 
benefit ; if the company is liable, he may decline the benefits and sue. How 
can this injuriously affect the public? Is is not, on the other hand, a wise and 
humane provision, for many of a class, who without it, when sick or injured, 
would be compelled to look to public charity for aid ? ... It cannot be 
said that the beneficial feature of the contract tends to make the employee less 
careful, and therefore is inimical to the public, for to do so would be to condemn 
the whole theory of insurance, and especially that relating to fire and accident. 
We fail to perceive how the contract in questions contravenes any 
interest of the public." 

This case is followed, and the above language cited, in Railroad Co. 
v. Moore. 5 In this latter case, the Supreme Court of Indiana over- 
rules the case of Montgomery v. P. G. 0. & St. L. By. Co.," which 
was decided by the Indiana Court in 1898, and was adverse to the 
validity of the contract. 

It is perhaps worth noting here that the opinion cited from the 
Qox case 7 was rendered despite a statute of the State of Ohio, which 
provided, among other things, that : 

"... no railroad company . . . shall demand, accept, require or 
enter into any contract, agreement or stipulation with any person about to enter, 
or in the employ of any railroad company whereby such person stipulates or 
agrees to surrender or waive any right to damages against any railroad company, 
thereafter arising for personal injury or death, or whereby he agree6 to surrender 
or waive in case he asserts the same, any other right whatsoever." 8 

The court considered this statute, and without passing upon the 
constitutionality of it, held that the contract involved was not one 
forbidden by the statute. 

The next, and perhaps the most pertinent question involved in 
these contracts, is : 

6 Indiana, 1899), 44 L. R. A. 644. ' Supra. 

• 49 N. E. 582. » 87 Ohio Laws, 149. 
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(3) IS THIS A CONTRACT THAT SEEKS TO EXEMPT THE RAILROAD 
FROM THE RESULTS OF ITS NEGLIGENCE? 

It is submitted that the citation above practically answers this 
question. It has been dealt with in practically all the decisions 
on these contracts. The answer is fully set out in the fallowing 
citation from Johnson v. Railroad Co." where the court, citing with 
approval the case of Ringle v. Penn. R. R. Co., 10 says : 

"It is not the signing of the contract, or becoming a member of the Belief 
and Hospital Department, but the acceptance of the benefits after the accident, 
that constitutes the release. The injured party is therefore, not stipulating for 
the future, but settling for the past; he is not agreeing to exonerate the company 
from liability for negligence, but accepting compensation for an injury already 
caused thereby. . . . The substantial feature of the contract which dis- 
tinguishes it from those held void as against public policy, is that the party 
retains whatever right of action he may have, until after knowledge of all the 
facts, and an opportunity to make his choice between the sure benefits of the 
association, and the chances of litigation. Having accepted the former he cannot 
justly ask the latter in addition." 

The decided cases uniformly agree in this particular, and all 
hold that the contract is not void as against the results of negli- 
gence, 11 with the exception of Railroad Company v. Montgomery 12 
and Miller v. 0. B. & Q. R. R. Co. 13 The Montgomery case was 
squarely disapproved by the court that decided it in the Moore case, 
as above noted, and in Miller v. C. B. & Q. R. R. Co., 1 * decided in 
1896, two years after the decision first noted, the opinion of Judge 
Hallett 15 is inferentially disapproved. It would therefore appear 
that there are now no cases which disapprove of these contracts, 
or hold them invalid, upon this ground. And, as noted in the Cox 
case, 16 many of the decisions are rendered in States where statutes 
similar to the Ohio statute are in force. The next objection 
urged is: 

» 52 S. C. 152 (1899), 82 S. E. 2. »« 164 Pa. St. 529. 

»i See in support of this proposition: Graft v. B. <fc. O. B Co., 8 Atl. 206 (Pa., 1887); 
Post v. B. &. O. Belief Assn., 122 Pa. (1888); Martin v. B. A O. B. Co., 41 Fed. 125 (1889); 
Spitze v. B. & O. R. Co., 75 Md. 162 (1892) ; Bryant v, B. & O B. Co., 9 Ohio, C. C. 333 
(1895); Brown v. B. & O. B. Co., Wash. Law Rep., May 80, 1895 (Ct. Ap. D. C, May 7, 
1895); Smith v. B. * O. B Co., 81 Md. 412 (1895); Vlekers v. C. B. & Q. B. Co., 71 Fed. 
189 (1895); Shaver v. Penn. Co., 71 Fed. 134 (1896); Eckman v. C. B. * Q. B. Co., 9 A. & E. B. 
R Cas. (N.S.)S08 (111); and see 169 111. 812 (1897); Hoseav.P. C. C. <6St.L.B.Co., 58N.E. 
419 (Ind. 1899); Beck v. Penn. B. Co., 43 Atl. 908 (N. J., 1899); Petty v. B. & W. B. Co. 
109 Ga. 666 (1900); Clinton v. C. B. & Q,. B. Co., 84 N. "W.90 (Neb.); Cowen v. Bay, 108 
Fed. 320 (1901); Carter v. Ballroad Co., 115 Ga. — , 42 S. E. 239 (1902). 

« 49 N. E. 682. 16 Beported In 65 Fed. 805. 

is 65 Fed. 805. « Supra, 

« 76 Fed. 439. 
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(4) IS THIS CONTRACT VOID FOR WANT OF MUTUALITY? 

It has been repeatedly held that there is no lack of mutuality. 
The Georgia court, in Petty v. B. & W . B. B. Co., u cited with ap- 
proval the following language, taken from the opinion of Spear, 
J., in the Cox case : 18 

"The promises are concurrent and obligatory upon both. Both promise, 
and both pay in consideration of promises by the other, and the fact that third 
persons are interested does not impair the force of the obligation. If these 
stipulations do not supply consideration, it would be difficult to frame, such as 
would; and there being express assent to the terms of the contract, by both 
parties, the element of mutuality is not wanting." 

And as was said in Otis v. Bailroad : 19 

"The question of the validity of a contract such as that under consideration 
is a new one in this court, but it has been considered by a number of reputable 
courts in other jurisdictions, and with a single exception, 94 so far as I am ad- 
vised, it has been uniformly held that such a contract is not invalid for repug- 
nancy to sound public policy, or for want of mutuality, or for want of considera- 
tion. In the views expressed in these cases, I entirely concur." 

These citations practically cover the question of consideration, 
as it is closely allied with the objection as to lack of mutuality. 
Iteference will be made, however, to the expressions of the courts 
on the latter point. Thus : 

(5) Is THIS CONTRACT VOID FOR WANT OF CONSIDERATION? 

It is not so held by the courts. The Supreme Court of Indiana, 
in Leas v. Pa. B B. Co.," 1 ;»iu . 

"Even if the fact were demonstrable that the appellee (railroad company) 
was not a member of the relief association, the result claimed would not follow, 
for, as held in the Baltimore and Ohio cases, the fact that the company contri- 
buted to the fund which the appellant accepted, would amply support the 
release." 

And, in the case of Bell v. C. B. & Q. B. B. Co : 22 

"The railroad company's guaranty of the obligations of the relief depart- 
ment constitute a consideration moving from it, sufficient to support the promise 
of Bell and every other member of the relief department." 

It follows from these decisions that the regulation providing 
that an acceptance of benefits by a member shall constitute a re- 
lease of all claim against the company, as well as against the asso- 

" 109 Ga. 666, 32 S. E. 83. » The court refers to Miller v. Railroad, 

18 Supra. 65 Fed. 305, supra. 

"71 Fed., at page 138. »37N. E.423. 

» 63 N. W. 314 (Neb.) 
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ciation, is valid and reasonable. In cases where the accident re- 
sults in death of a member of the association, the aspect of the 
regulation is somewhat altered, for in such a case, new parties and 
new rights appear in the solution of the question. This is so be- 
cause the right of action for wrongful death is not a survival of 
the employee's right of action against the company, but is a new 
right, vested in certain distributees, or their representative, by the 
statute creating the right of action. As a consequence of this, the 
mere receipt of a beneficiary named by the member as the person to 
whom his "benefit" shall be paid in case of death, cannot, of itself, 
operate as a release to the railroad company, when the person 
named is not the distributee named in the statute. 23 It is necessary 
that the rights created by the statute should be considered and re- 
leased in order to carry out the terms of the contract. To this 
end, as heretofore noted, the contract provides that in the event of 
the death of a member by accident or negligence, the benefit pro- 
vided for by the contract shall not be due until the beneficiary 
named shall have presented the railroad company with legal re- 
leases signed by all parties entitled to assert a legal claim on 
account of such death. This provision has also been held reason- 
able and valid. Thus, in Fuller v. B. & 0. Employees Relief 
Assn./* a member of the relief association had named his mother 
as his beneficiary in case of his death. He left a widow and child. 
Suit was brought by the widow against the railroad company, and 
damages recovered. Thereafter the mother (the beneficiary) 
claimed the insurance, and brought suit for the amount. The 
association pleaded the third section of its charter, which was part 
of the contract, and provided that : 

"in all cases where death is the result of an accident, the person legally entitled 
to recover damages on account of an accident on the road, shall release the B. 
& O. K. E. Co. from all claim for damages." 

The court held that this regulation was reasonable, saying (p. 
438) : 

' ' The meaning of the third section of the constitution is free from all doubt. 
Whenever an injury is the result of negligence, whether the injury result in 
death or not, some person is entitled to sue. By the terms ' entitled to damages 
because of the accident' used in the third section of the constitution, is meant that 
the person legally entitled to sue for damages, shall release the company before 
they get the fund from the relief association. . . . Nor can we see that this 

23 McKeering v. Pa. R. B, Co., 46 Atl. 715 (N. J.). 

24 67 MA. 433, 10 Atl. 237. 
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third clause of the constitution is so unreasonable that a court can declare it 
void. . . . The provision against double benefits, and exacting the release, 
is not unreasonable for the company to make, interested as it is, as a guarantor 
and in other ways." 

It was held that this provision was reasonable in Owens v. B. & 
0. R. Co. 25 

Taking this point as established, we are brought back to the 
question of consideration : Is a release executed by a distributee 
under the statute valid as a release to the railroad company, when 
the distributee does not actually receive the money paid by the 
relief association ? This question has been answered by the courts 
in the affirmative. 

Thus, in State, to use of Black v. B. & 0. B. Co., 29 suit was 
brought by the widow of Black against the railroad company for 
damages on account of his death. Black had been a member of the 
relief association, and the company pleaded in bar a release ex- 
ecuted by the mother of Black (who was named as his beneficiary) 
and which had been also executed by his wife, the plaintiff. The 
relief association had paid $1,000, under the terms of its contract, 
to the mother, and as noted, the widow had joined in the release. 
In holding this release a valid bar to suit by the widow, the court 
said: 

"The B. & O. R. B. Co. has promoted the relief association, guaranteed its 
contracts, and contributed to its fund, and it does not appear to me that it is 
contrary to any rule of public policy which has the sanction of the courts, to 
hold that it may avail of a release obtained by the relief association, for its 
benefit, under the provision of the constitution of the relief association which 
the Maryland Court of Appeals has held to be reasonable. . . . It is also to 
be considered that the release pleaded as a discharge was executed by the plain- 
tiff, after the cause of action upon which she sues had arisen. The insurance 
upon the life of her husband did not affect her rights at all, as it was made pay- 
able to her husband's mother. She had no contractual relation with either the 
railroad company or the relief association, and cannot complain of any con- 
tract made with her husband as being against public policy, because she is un- 
affected by such contract, except so far as she herself has chosen to respect it 
since his death. If, in consideration of the payment of $1,000 by the relief 
association, to her husband's mother, she has released her claim for damages, 
why should it not be valid. She could have released her claim in consideration 
of five dollars, or any valuable consideration whatever, and it would have been 
valid, or, if she was advised that she could prove the necessary allegations of 
negligence, she had a perfect right of action which she could maintain in the 

* 35 Fed. 715. » 36 Fed. 655 
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courts against the railroad company, for whatever damages a jury might assess 
in her favor. 

"If, having this right of action, she has, since her husband's death, volun- 
tarily and without deception practiced upon her, released it, induced to do so 
by the certain benefits which would thereby accrue to her husband's mother, I 
can see no ground upon which the release can be treated as a nullity." 

It would seem that this decision is well grounded. The con- 
sideration to support the release of the distributee, or person 
entitled to sue under the statute, is the payment by the association 
to the beneficiary. It is not necessary as a matter of law that the 
consideration, when it moves, should move directly from the 
promisee to the promisor, in order to maintain the validity of the 
contract. 27 As said by this court, there is a sufficient consideration 
to support this release, in the payment of the money to the bene- 
ficiary, at the request of the promisor. 28 

There is but one further point to be noted in regard to these 
contracts. In some of the associations, all employees are required 
to join the association, upon entering the employment of the com- 
pany. It is therefore urged that as the contract was compulsory, 
it is invalid, and not binding. This was the case in the association 
passed upon in the case of Petty v. B. & W. B. (7o. 29 Also in the 
B. & 0. cases cited herein, in Curtis v. C. B. & Q. B. Co., 30 and in 
Lease v. Pa. B. Co. 31 In the Curtis case it was said that compul- 
sion, unless fraudulent or due to undue influence by overt acts and 
words, cannot be used to defeat the.- validity of the contract. In 
the Lease case, it is noted that the B. & 0. cases present instances 
of compulsion, but are held valid notwithstanding. In the case of 
Fuller v. B. & 0. E. Bel. Assn. 32 the court said in passing: 

' ' A compulsory insurance may at first blush seem harsh, but an insurance 
to some extent by general consent, is deemed advisable, especially to those who 
have others dependent upon them. . . . The employees have the right to 
decline the service of the company under such conditions, but if they accept it, 
knowing the conditions, they are bound by them, unless these conditions are so 
unreasonable that a court would declare them void." 

It does not appear from the cases that the compulsory member- 
ship is a common feature of these associations. It has been upheld, 
however, where required by the companies. 

It would seem, therefore, that this contract is not without valu- 
ta A. 4 E. Enc. Law (2d ed.), 686, sec. 2. » Supra. 
2* 4 Minor's Inst., pt. 2, page 17, sec. 3c. » Supra. 
» (S. C.) cited supra. » Supra. 
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able features to railroad employees. As said by Judge Spear, in 
the Cox case, it affords medical attention and support to employees 
who are injured without negligence, and it is beneficial in some 
cases to the companies, as noted in the Maine case, in that it enables 
them to prevent vexatious litigation. It should be noted also, that 
the prevention is due to satisfaction of demands, rather than to 
the suppression of rights. Viewed in this light, it may be said, 
with the courts, that such contracts are not against public policy, 
and should be sustained. 

Geobge B. Elliott. 
Richmond, Va. 



